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Rejecting the Narrow Construction of the
Duty to Consult: Chartrand v. British
Columbia, 2015 BCCA 345

In rejecting a narrow view of Crown consultation, the
British Columbia Court of Appeal ruled that the Province
was required to engage in deep consultation with a
Douglas Treaty First Nation about its Treaty rights as
well as its claimed Aboriginal rights.

The three Provincial Crown decisions at issue in this case
involved (1) removing private lands owned by Western
Forest Products from the company’s tree farm licence,
(2) approving the Western Forest Products North
Vancouver Island Forest Stewardship Plan, granting
Western Forest Products a 5-year renewable
authorization to conduct commercial forestry operations
in the Tree Farm Licence area, and (3) in 2012, extending
the North Vancouver Island Forest Stewardship Plan for
an additional 5 years. Although the Province consulted
with the Kwakiutl First Nation (the “KFN’) about the
effect of these decisions on the Nation’s treaty rights over
a two-mile wide treaty area, it refused to consult KFN
concerning Aboriginal rights in its traditional territory
outside of the treaty area.

At trial, KFN sought an order: (1) quashing the three
decisions, (2) declaring that the Provincial Crown had
breached its obligation to consult KFN in good faith in
relation to the decisions, and (3) compelling the Federal
Crown to engage in consultations with respect to land

...continued on page 2

UPCOMING EVENTS:

Woodward LLP presentations at First Nations Land
Management Resource Centre Environmental Workshops:
Eamon Murphy: Oct. 6 & 7 — Courtyard Marriott, Ottawa, ON
Berry Hykin: Oct. 15 & 16 — Saskatoon Inn, Saskatoon, SK
Murray Browne: Oct. 21 & 22 — Delta Ocean Pointe, Victoria, BC

New (and Not-So-New) Faces at W& Co

Welcoming Ava Murphy
September 15"

Ava focuses on Aboriginal
and environmental litigation
and is excited to be joining
the Woodward team.

Before coming to Canada to study and practice law, Ava
attended university in Wisconsin and also studied in
Ecuador. She is originally from Anishinaabeg territory:
Minneapolis, Minnesota. When not in the office, you are
most likely to find Ava deep in the woods on a hike,
dangling from a cliff, catching a frisbee, or sampling a
tomato from her garden.

Alan Hanna returns!

Woodward LLP is thrilled to welcome back new lawyer
Alan Hanna. Alan first joined us as a summer student in
2013 and returned to the firm in the spring of 2014 on
graduating from the University of Victoria Faculty of Law.
He holds a Master of Arts and Bachelor of Arts (Hons) in
Anthropology with a Minor in Indigenous Studies from the
University of Victoria.

Alan’s areas of interest are Indigenous legal traditions,
First Nations jurisdiction, rights and title, environmental
protection and sustainability, and social justice in
reconciling settler society with First Nations.
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management and forest stewardship decisions affecting
the KFN’s Aboriginal and treaty rights. The reviewing
judge dismissed the petition, holding that deep
consultation was not required and that the focus of
the analysis should be on “whether, at the end of the
day, there was an adequate opportunity to identify,
understand and address the potential risks of the
Decisions.” Despite dismissing the petition, the judge
granted a declaration that the Provincial Crown has an
ongoing duty to consult and accommodate KFN in good
faith regarding KFN’s claim of unextinguished
Aboriginal rights, titles and interests - clearly concluding
that there was an arguable case the Douglas Treaties did
not extinguish Aboriginal claims to traditional territory
(Chartrand v. The District Manage2013 BCSC 1068).

The Provincial Crown appealed the declaration, and the
KFN cross-appealed the dismissal of its petitions for a
declaration that the Provincial Crown breached its
obligation to consult and for an order compelling the
Federal Crown to engage in consultations with respect to
land management and forest stewardship decisions. In
allowing the Provincial Crown’s appeal, the Court held
that the declaratory relief was inappropriate because “the
Court ought not to make a declaration intended to
describe the duty to consult in relation to decisions that
are not before the Court.” The Court also rejected KFN’s
cross-appeal concerning an order compelling the Federal
Crown to engage in consultation.

However, the Court did allow KFN’s cross-appeal
concerning the breach of the duty to consult. The high-
level, strategic decisions in this case triggered the duty to
consult at the level of deep consultation, and the Province
did not fulfill this duty, in particular because the
provincial consultations were premised on the assumption
that KFN had no rights other than treaty rights. The Court
explicitly rejected the trial judge’s “narrow or technical
construction” of the duty to consult, stating: “It cannot be
said that offering the KFN an opportunity to participate in
fundamentally inadequate consultations preserves the
honour of the Crown.”

KFN signed one of the 14 Douglas Treaties in 1850 with
James Douglas of the Hudson’s Bay Company on behalf
of the Colony of Vancouver Island that promised certain
rights to continue to hunt on unsettled lands and fish as
they had before. The Province soon forgot about these
Treaties and the rights they enshrined over the traditional
territorial lands that First Nations had always possessed
and occupied before the arrival of Europeans. When the
Snuneymuxw First Nation reminded the Province of the
Treaties and those rights in the early 1960s, the Province

argued in court that the Douglas Treaties were simple land
conveyances, and not treaties at all—an argument the BC
Court of Appeal ultimately rejected, as it affirmed the
Douglas Treaties and the rights enshrined (subsequently
affirmed by the Supreme Court of Canada: see R. v. White
and Bol). X

New Faces continuedé@

Welcome Sarah MacMillan!
Sarah joined Woodward &
Company in mid-August as a
Legal Assistant, after moving
back to Victoria from Calgary.
Sarah has over 15 years of legal
assistant experience, primarily in
the areas of litigation and
electronic document production,

and has worked both in large national firms and smaller
Calgary practices. She is thrilled at the opportunity to learn
about Aboriginal law at Woodward & Company and to be
part of an inspiring and welcoming team of lawyers and
staff.

Sarah is equally delighted to be close to family (and the
ocean). She is enjoying all the local beaches with her
husband and two young daughters and dreams of growing a
garden year-round. X

Announcing Woodward & Company
LLPOsSs New!Locati on

As of November2015, we are moving to the top two floors
of the historic Bard & Banker buildin@ur firm has been
expanding to encompass the growing roster of clients an
variety of Aboriginal la practice handled by our 20

lawyers. Watch our next newsletterfor more detaild x
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